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STATEMENT OF QUESTION PRESENTED 


1, The question is whether it was reversible error, pursuant to 


| 
Section (e) of the Jencks Act (18 U.S.C. Section 3500(e)), for, the District 


Court in this case to fail to inspect certain notes made by the United States 
| 


Attorney during an interview with a Government's witness, despite the 


fact that no precise demand for production or inspection of these notes was 


made by Appellant's counsel below during cross-examination of this 


witness. 


STATEMENT OF JURISDICTION 

STATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

STATEMENT OF POINTS 

STATUTE INVOLVED 

ARGUMENT 

I, The District Court Erred in Failing to Inspect the 

U. S. Attorney's Notes of a Pre-Trial Interview 
with a Government Witness, Even Though no Demand 
for Inspection or Production of these Notes was Made 


During Cross-Examination of this Witness 
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DISTRICT OF COLUMBIA 
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JOHNNY E. HARRISON, 
Appellant, 
v. No. 17,572 

UNITED STATES OF AMERICA, 


Appellee. 
BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal, in forma pauperis, from a judgment of the 


District Court adjudging the Appellant guilty of housebreaking and grand 
larceny, and sentencing Appellant to a term of imprisonment of two to six 
years on the housebreaking offense and seven months on the petit larceny 
offense, the sentences to run consecutively. Appellant thereafter filed a 
request in the District Court for leave to appeal without prepayment of 
costs (January 24, 1962), which was denied. Appellant then requested 
this Court grant him leave to appeal without prepayment of costs, which 
request was granted (December 17, 1962) after the submission by 


Appellant of a memorandum in support thereof. Jurisdiction is invoked 
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under Sections 1291 and 1915 of Title 28 of the United States 


Code. 


STATEMENT OF THE CASE 

Appellant was indicted December 4, 1961 on two Sue house- 
breaking and grand larceny. He was represented by appointed counsel 
(who is not counsel appointed herein) during a jury trial. He was 
convicted by jury verdict of housebreaking and petit larceny, and sentenced 
to a term of imprisonment of from two to six years on the housebreaking 
count and seven months on the petit larceny count, the sentences to run 
consecutively. 

During the trial the Government relied upon three witnesses to 
establish a prima facie case: Leroy A. Holbert, the complaining witness 
whose house was broken into and whose goods were stolen; Frederica 
Amarhanov, the Government's witness who identified Appellant as leaving 
the scene of the crime, and a neighbor of Holbert; and David S. Yovich, 

a police officer. 
Leroy Holbert testified that he knew Appellant, Johnny E. 


Harrison, for approximately three years and that during the period April 


| 
1961 until the latter part of August 1961 (approximately three months prior 


to the date of the offense) Harrison lived in Holbert's house at Holbert's 
invitation. Holbert further testified that on October 30, 1961, he returned 


home from work at approximately 6:00 P.M. and discovered his house had 


ee 


been broken into through a basement window and that a foot locker which he 
had kept in his bedroom closet was stolen, along with some wearing 
apparel and accessories (Tr. pp. 8-13, 16; J.A. ). At no point 

in his testimony did he implicate Appellant as the perpetrator of the 
alleged crime, though he testified under questioning by the U. S. Attorney 
that he had not given Appellant permission to be in his home or to remove 
any of his property on the date of the alleged offense (Tr. p- 14; 

J.A. ). 

Upon further cross-examination Holbert described the missing 
foot-locker as a black metal container approximately 3 feet in length and 
16 inches across. He again verified the fact that Appellant lived at his 
house during "most of last summer" and that there had been occasions 
when he left Appellant alone in the house for several days (Tr. p. 16; 


J.A. ). 


The Government's next witness was Frederica Amarhanov, who 


was the only witness that implicated Appellant in any way with the crime. 


This witness, upon direct examination, testified that she knew Appellant 
by sight, and she further identified him in the Courtroom (Tr. 19-20; 
J.A. ). She stated she first came to know Appellant "in the 


early summer of 1961" when she had occasion to see him entering and 
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leaving Holbert's residence directly across the street. She testified she 
saw him daily over a period of weeks. 

On October 30 (the date of the offense) she testified she was standing 
on the porch of her home sometime between 1 and 3 o'clock i the afternoon, 
when she saw Appellant leaving Holbert's house, carrying a foot-locker 
approximately 3 feet in length (Tr. 20-21; J.A. ). | 

Upon cross~examination of Amarhanov, Appellant's counsel below 
probed for any prior written statement she may have given the U.S. 
Attorney's office. The testimony at this point became somewhat cloudy. 
The witness testified she had given the U. S, Attorney 2 verbal staternent 
and "assumed" he wrote it down, though she could not be shi that he took 
notes directly at the time. She testified, however, that the U. S. Attorney 
did read back a statement to her and asked whether it was cpececk (Tr. 22; 
J.A. ). At this point, the U. S. Attorney stated to the Court 
that he had no written statement (Tr. 22-23; J.A. | ). He stated 
that he did make certain notes, but that he did not "make a detailed 
statement", and he had not read the notes back to the witness for 


verification (Tr. 23-24; J.A. ). However, he immediately 


offered to make the notes available to the Court or to Appellant’s counsel. 


LT 


1/ Holbert lives at 11 Franklin Street, N. E. (Tr. 8; 
JA. ) and witness Amarhanov lives at No. 10 | 
Franklin Street, N. E. (Tr. pe 19; J.A. ). 


Both stated they did not want to examine them, The actual colloquy was 
as follows (Tr. 23-24; J.A. ): 
"MR, GARBIS: Your Honor, the question is whether 
Mr. Murphy had made contemporaneous notes of what the 
witness had said and that is the question to which Iam 
addressing myself -- and later read the notes back to the 
witness and asked the witness whether that was correct. 


That is the question I would like to ask Mr. Murphy. 


MR. MURPHY: I made certain notes, Your Honor, 


but I did not read them back. 

THE COURT: As anybody would make notes. 

MR, MURPHY: That's right. 

THE COURT: But you did not make a detailed 
statement? 

MR. MURPHY: No, Your Honor, I have the 
notes right’ here, if you want to examine them. 

THE COURT: I do not want to examine them. Do 
you want to examine them, Mr. Garbis? 

MR. GARBIS: No, Mr. Murphy's word is good 
enough for me, Your Honor. se 
Appellant's counsel below, thereafter, cross-examined the witness 


on the identification that she had made, and established that she knew 
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Appellant by sight, having seen him entering the house "sometime in the 
early summer" though she could not determine the exact time when she 
began to see him (Tr. 25-26; J.A. ). She stated, however, that 
it may have been in April or May. She did not remember noticing that he 
was wearing clothing used in the construction industry, and a that 
he was working in that trade (Tr. 26; J.A. ). 

The final witness called by the Government was a police officer 
and the testimony thereupon turned to the events sonxoundsae Appellant's 
detention. From the testimony of Police Officer David S. Yovich and the 
later testimony of Appellant himself, it appeared that Appellant was 
arrested November 11, 1961 ona disorderly conduct charge, and was 
fined $10.00. While he was in custody on that misdemeanor, his detention 
was made known to Officer Yovich, who had a general lookout for Appellant 
prior to that time regarding the housebreaking offense (Tr. 2 31, 45-64; 
JA. ). Yovich then spoke to Appellant while he was in custody 
and apprised him of the fact that Holbert alleged he (Appellant) had taken 
his goods. Appellant thereupon denied having committed the offense. No 
statement was made by him and no confession was made or introduced. 

The Government thereupon rested. 

Holbert was then called as witness for the defense, ie the purpose 


of establishing the fact that on the early morning of November 12, 


Appellant, while in custody on the disorderly conduct charge, called 


Holbert and requested Holbert to lend him $5.00 with which to help pay his 
fine (Tr. 36-40; J.A. ). The purpose of this questioning, which 
was the only questioning of Holbert made by counsel below, was to 
establish “action inconsistent with guilt" by the fact that Appellant could 
not have had any "guilty feeling" regarding Holbert or he would not have 
asked Holbert to assist him in paying the disorderly conduct fine (Tr. 37- 
39; JA. ). 

Appellant himself was the last witness calied by the defense. 
Appellant verified he was a laborer engaged in construction work (Tr. 41; 
JA. ) and stated he lived in Holbert's house for two months, 
from July, 1961 until September (Tr. 41; J.A. ). This, of course, 
was in direct conflict with the testimony of the Government's witnesses who 
indicated he had lived at the house for approximately five months, He knew 
that he began living with Holbert in July since prior to that time he was in 
Lorton Reformatory, being released July 13. 

He denied having committed the offense, stating that he did not 


remember what he had done on October 30, 1961, but he knew he had not 


gone to the area of Holbert's house (Tr. 42-43; J.A. ). He 


stated that he and Holbert had parted as friends and he thought they were 
still friends (Ibid). He then verified the fact that upon being arrested on 
the disorderly conduct charge he called Holbert to get some money 


(Tr. 44-45; JA. ). 
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After conviction by a jury verdict, Appellant petitioned for leave 


to appeal without prepayment of costs in the District Court. : The gist of 
Appellant's motion was that prior to July 13, 1961 he was incarcerated in 
Lorton Penitentiary and consequently could not have been caee during the 
months 8 April, May and June, as the testimony of Amarhanov would 
ee Since Amarhanov was the only witness linking Appellant with 
the crime, the accuracy of her identification, and her credibility was 
critical to the Government's case. 

Appellant's request was denied by the District Court and Appellant 
thereafter requested this Court grant leave to appeal without prepayment 
of costs. Appellant's memorandum in support of this request pointed out 
that during the cross-examination of Amarhanov it became clear that the 
U. S. Attorney had made notes of his interview with panaebanoy prior to 
the trial, though the extent and nature of these notes were Daren made 
clear. Appellant pointed out that though counsel below never made a 
demand for these notes under the Jencks Act, nevertheless it may have 
been reversible error for the Court to have failed to conduct an in camera 


inspection of the notes when apprised of their existence, and when the 


U. S. Attorney properly offered the notes to the Court for inspection. 


2/ In this petition, Appellant alleged as error the ground 
of "false pretenses", This ground related to the 
inaccuracy of the identification, 
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Appellant also pointed out that the question of whether this failure to inspect 


in camera was cognizable on appeal where no precise demand therefor has 


been made is a question of first impression in this jurisdiction and should 


be passed upon by this Court. This Court thereafter granted leave to appeal. 


SUMMARY OF ARGUMENT 

The essential question in this case is whether the District Court 
erred in refusing to inspect notes made by the U. S. Attorney in his inter- 
view with a Government's witness, when the Court was fully apprised of the 
existence of such notes, and when the testimony of that witness was the only 
link between Appellant and the crime. Appellant contends that the District 
Court should have inspected these notes even where no precise demand 
therefor had been made. 

The credibility of witness Amarhanov was crucial to the 
Government's case. Yet serious questions arose a& to her credibility 
since she indicated that she first saw Appellant during the months of 
April, May and June when this could not possibily be the case since 
Appellant was incarcerated in Lorton Penitentiary prior to July 15. The 
reasonable doubt which arises as a result of this discrepancy is heightened 
by the fact that the complaining witness himself testified Appellant came to 
live with him in April, when on this record this could not be the case. 

During the cross-examination of Amarhanov, it became clear that 


the U. S. Attorney had interviewed her prior to the trial and had taken 
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notes of the interview, though the nature and extent of these notes was never 

made clear. The Court was apprised of the existence of these notes and the 
| 

U. S. Attorney had them with him in the Courtroom and properly offered 

them for inspection. Counsel below did not demand their production and 

the Court, therefore, never inspected them in camera to determine whether 

they were producible under the Jencks Act. : 

It is clear the notes would have been producible had they been 
"substantially verbatim" transcriptions of the witness' words. An 
investigation into whether the notes were substantially verbatim tran- 

| 


scriptions should have been made by the District Court even though no 


| 
demand had been made since the Court was aware of the existence and 


importance of the notes, the notes were, in fact, in the Courtroom, anda 


quick inspection would have set aside all doubts as to their relevancy or 
competency as impeaching material. Under the circumstances of this 
case, the District Court should have inspected these notes even though no 
demand was made for such inspection pursuant to the Supreme Court's 

| 
mandate in Palermo v. United States, 360 U.S. 343 (1959), and Campbell 
v. United States, 365 U.S. 85 (1961). | 

This Court should not accept the rule obtaining in other 

jurisdictions that failure to inspect or produce impeaching material under 


the Jencks Act is not cognizable on appeal when no demand therefor is 


made. This case amply demonstrates that any such strict rule is neither 
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necessary nor just, and that in certain limited factual situations the 
interests of justice require that the District Court make this kind of 


inspection. 


STATEMENT OF POINTS 


It was reversible error, pursuant to Section (e) of the Jencks Act 
(18 U.S.C. Section 3500(e), for the Dist rict Court in this case to fail to 
inspect certain notes made by the U. S. Attorney during an interview with 
the Government's witness, despite the fact that no demand for production 
of these notes was made by Appellant's counsel below during cross-~- 


examination of this witness. 
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STATUTE INVOLVED 


Sec. 3500. Demands for production of statements and reports of witnesses 


(a) In any criminal prosecution brought by the United States, no 
statement or report in the possession of the United States which was made 
by a Government witness or prospective Government witness (other than 
the defendant) to an agent of the Government shall be the subject of subpena, 
discovery, or inspection until said witness has testified on direct 
examination in the trial of the case. 


(b) After a witness called by the United States has testified on 
direct examination, the court shall, on motion of the defendant, order the 
United States to produce any statement (as hereinafter defined) of the 
witness in the possession of the United States which relates to the subject 
matter as to which the witness has testified. If the entire contents of any 
such statement relate to the subject matter of the testimony of the witness, 
the court shall order it to be delivered directly to the defendint for his 
examination and use. 


(c) If the United States claims that any statement ordered to be 


produced under this section contains matter which does not relate to the 
subject matter of the testimony of the witness, the court shall order the 
United States to deliver such statement for the inspection of the court in 
camera. Upon such delivery the court shall excise the portions of such 
statement which do not relate to the subject matter of the testimony of the 
witness. With such material excised, the court shall then direct delivery 
of such statement to the defendant for his use. If, pursuant to such 
procedure, any portion of such statement is withheld from the defendant 
and the defendant objects to such withholding, and the trial is continued to 
an adjudication of the guilt of the defendant, the entire text of such 
statement shall be preserved by the United States and, in the event the 
defendant appeals, shall be made available to the appellate court for the 
purpose of determining the correctness of the ruling of the trial judge. 
Whenever any statement is delivered to a defendant pursuant to this 
section, the court in its discretion, upon application of said defendant, 
may recess proceedings in the trial for such time as it may determine to 
be reasonably required for the examination of such ecacorDens by said 
defendant and his preparation for its use in the trial. 


(e) The term "statement", as used in subsections (b), (c), and 
(d) of this section in relation to any witness called by the United States, 
means-- 


(1) a'written statement made by said witness and 
signed or otherwise adopted or approved by him; or 


(2) a stenographic, mechanical, electrical, or 
other recording, or a transcription thereof, which is a 
substantially verbatim recital of an oral statement made 
by said witness to an agent of the Government and 
recorded contemporaneously with the making of such oral 
statement, 
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ARGUMENT | 
The District Court Erred in Failing to Inspect the | 
U. S. Attorney's Notes of a Pre-Trial Interview 
with a Government Witness, Even Though no Demand 
for Inspection or Production of these Notes was Made 


During Cross-Examination of this Witness | 

This case is one of first impression in this jurisdiction. The issue 
is whether, under the circumstances here presented, the District Court 
erred in failing to inspect the U. S. Attorney's notes of a Eee inter- 
view with a Government witness, whose testimony at the trial was the only 
link between Appellant and the crime (and whose credibility was seriously 
weakened by obvious errors in her testimony), even though ho demand for 
the inspection or production of these notes was made by eoeseel below. 
Stated another way, this Court must determine whether it wilt adopt the 
strict rule apparently obtaining in other jurisdictions that sesaze to demand 
either the production or inspection of the notes forever precludes the point 
being raised on appeal. Appellant submits that the Emeomaeances of this 
case demonstrate that no such strict rule should be adopted. 

The most pertinent fact in the trial below was that Saeneee 
Amarhanov was the only witness linking Appellant with the crime and without 
her testimony a directed verdict of acquittal would have been mandatory. 
Yet, though Amarhanov testified that she saw Appellant in April, May and 


June of 1961 (Tr. 25-26; J.A. ), the undisputed facts demonstrate 


that she could not possibly have done so since prior to July 13, 1961 
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Appellant was incarcerated in Lorton Penitentiary (Tr. 41-42; 

JA. ). Moreover, the doubt raised as a result of the discrepancy 
is heightened by the fact that the complaining witness himself testified 
Appellant came to live with him in April 1961 (see Tr. pp. 8-13; 

J.A. ), when this was clearly impossible. In this context, any 
impeachment of Amarhanov would have seriously weakened the 
Government's case and affected the jury's deliberations. 

Appellant's counsel below obviously realized the importance of 
impeaching Amarhanov and probed, upon cross-examination, whether she 
had made any prior statement to the U. S. Attorney. In the ensuing 
moments of the trial it became clear that she had, in fact, made an oral 
statement to the U. S. Attorney and it also became clear that he had taken 
notes during the interview (Tr. 22-24; J. A. ). The question, 
therefore, immediately arose as to whether these notes came within the 


3/ 
purview of Section (e) of the Jencks Act (18 U.S.C. Sec. 3500(e)). 


3/ "(e) The term 'statement', as used in subsections (b), (c), and 

(ad) of this section in relation to any witness called by the 
United States means-- 

(1),a written statement made by said witness and signed or 
otherwise adopted or approved by him; or 

(2) a stenographic, mechanical, electrical, or other recording, 
or a transcription thereof, which is a substantially verbatim recital 
of an oral statement made by said witness to an agent of the Gov- 
ernment and recorded contemporaneously with the making of such 
oral statement. Added Pub. L. 85-269, Sept. 2, 1957, 71 Stat. 595." 
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The evidence indicates merely that some notes were taken but 

that no "detailed statement" was made. The U. S. Attorney, properly 
| 

offered the notes to the Court for in camera inspection, an offer which was 
refused. The Court then asked whether Appellant's counsel| wished to 
inspect them, and Appellant's counsel refused, apparently under the theory 
that unless a detailed statement was taken down and read back to the 
witness, it did not fall within the purview of the Section of the Jencks Act 
(Tr. 23-24; JA. ). Counsel believe that refusal to make such 
a demand may have been erroneous. In any event the District Court 


should have inspected the notes and made the proper determination as to 


whether these notes were producible. 


The question of whether notes taken by a Government official 


during an interview with a prospective witness falis within Section ({e) of 

the Jencks Act is by no means clear. The Supreme Court in Palermo v. 
United States, 360 U.S. 343, 352-53 (1959), rehearing denied 361 U.S. 

855, however laid the guidelines which govern this determination, indicating 
that such notes would fall within the scope of the Act if they represented 
substantially verbatim accounts of the witness' words, while they would 

not be in the scope of the Act if they represented fragmentary portions 
selected by the interviewing officer and arranged as a soy of his 
particular interpretation of the witness' words, This determination, of 


course, depends on a number of factors, including such matters as the 
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length of the notes in relation to the time which the interview took, the 
physical arrangement of the notes, the depth and length of the extractions, 
etc. Where a doubtful case arose, the Supreme Court approved the 
practice of having the notes shown to the trial court for an in camera 
inspection and determination (id at 354). The Court also stated: 

"It is also the function of the trial judge to decide, in light 

of the circumstances of each case, what, if any, evidence 

extrinsic to the statement itself may or must be offered 

to prove the nature of the statement" (id at 354-355). 

The duty of the trial court to carefully consider the nature of the 
statements was made abundantly clear in Campbell v. United States, 
365 U.S. 85 (1961) where the Supreme Court reversed on the ground that 
a trial court did not ‘conduct a proper and detailed investigation as to the 
facts concerning a statement made when 2 question arose as to whether the 


statement fell within the purview of the Act. 


In this case the District Court made no such investigation. It 


is clear under Palermo, supra, that if the notes were substantially 


verbatim accounts of the witness' words, they fell within the scope of the 


Act and should have been produced, whether or not the statement was later 
4/ 
read back and approved by the witness. There was virtually no evidence 


LS 


4/ There is dicta in Travis v. United States, 269 F. 2d 928, 
944 (10th Cir. 1959) to the effect that mere notes may not 
fall within the scope of the Act. However, if this opinion 
is read to mean that such notes never fall within the Act, 
it is erroneous. 
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in this case as to the nature or extent of the notes, or the methods used by 
the U, S. Attorney in making them. 

There is no doubt that questions of this nature are not nas and that 
many borderline cases will arise. However, following the Supreme Court's 
mandate in Palermo and Campbell, supra, numerous courts rave indicated 
that such inspection and investigation is essential and, indeed) failure by 
the trial court to make such an investigation when the question arises is 
reversible error. See, e.g., Roberson v. United States, 282 F. 2d 648 


(1960), cert. denied 364 U.S. 888; Karp v. United States, 277 F. 2d 843, 


849 (8th Cir. 1960), cert. denied 364 U.S. 842; United States v. McKeever, 


271 F. 2d 669, 674-675 (2d Cir. 1959); United States v. Tomaiolo, 


280 F. 2d 411, 413 (2d Cir. 1960). 
Counsel are aware of the principal difficulty in this case, i,e., 
the failure of counsel below to make a proper demand for inspection during 
the trial. A number of Circuits (among them the 2d Circuit, the 9th 
Circuit, and possibly the 5th Circuit), have apparently adopted the rule 
that absent such a demand, appellant can no longer complain of any 
prejudice flowing from the District Court's failure to make a inspection, 
and the point can no longer be raised on appeal. See United Sees ve 
Annunziato, 293 F. 2d 373, 382 (2d Cir. 1961); Ogden v. United States, 
303 F. 2d 724, 736 (9th Cir. June 1962); United States v. siinoase: 


281 F. 2d 354, 358 (2d Cir. 1959), affirmed en banc 281 F. 2a 360 (1960); 


ane 


United States v. Klinghoffer Bros. Realty Corp., 285 F. 2d 487 (2d Cir. 


1960), rehearing denied 285 F. 2d 493; United States v. Farley, 292 F. 2d 
789, 792 (2d Cir. 1961), cert. denied 369 U.S. 857; Williamson v. pamee 
States, 272 F. 2a 495 (5th Cir. 1959), cert. denied 362 U.S. one 
Appellant contends, however, that this Court should not adopt such a broad 
and far reaching rule, and should decide each case in light of its peculiar 
facts. The pertinent facts in this case are that Government witness 
Amarhanov was the only link between Appellant and the crime and thus her 
credibility was essential to the Government's case; that her credibility was 
seriously shaken by contradictions in the testimony; that the District 

Court was fully apprised that the U. S. Attorney had taken notes of an 
interview with Amarhanov prior to trial, though the nature and extent of 
these notes were not made clear, and should have known the importance of 
the notes as potential impeaching material; that the notes were actually 
present in the Courtroom and could have been inspected in a moment's 
notice; and that failure to so inspect leaves the record unclear 2s to the 
effect which these notes might have had upon the impeachment of 


Amarhanov. Under these circumstances, this Court should rule that it 


s/ There is also some dicta in Scales v. United States, 267 U.S. 
203, 258 (1961), to the effect that a failure to assert rights 
under the Jencks Act may be fatal, though in that case the 
appellant attacked the statute itself, rather than apparently 
applying the statute to the facts of his case. 
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was plain error under Rule 52, not to have inspected the notes even 
though such demand was not made by defendant's counsel below. 
Moreover, it should be noted that the majority of fwae cases 
involve very different facts from those presented here. Thus, in Ogden v. 
6/ Minas 
United States, United States v. Klinghoffer Bros. Realty Corp., and 
United States v. see the District Court was clearly not aware of the 
SS Le 
existence of any notes or documents which could have come within the 
Jencks Act, and was not made aware of their existence by the defendant. 
In those situations it is readily understandable that failure to make the 
District Court aware of these documents should be held to preclude an 
appeal based upon the failure of the Court to inspect or produce them. 
Certainly some burden is placed upon the defendant in all cases to at least 


apprise the Court that a Jencks Act problem exists. In this case, how- 


ever, the District Court was clearly aware of the existence) of the notes 


and should have realized the importance of the notes in the possible 
impeachment of the only witness who at all linked Appellant with the crime. 
a 
6/ 303 F. 2d 724 (9th Cir. 1962). 
a 285 F. 2d 487 (2d Cir. 1960), rehearing denied, 285 F. 2a 493. 
8/ 292 F. 2d 789 (2d Cir. 1961), cert. denied, 369 U.S. 857. 
gf Williamson v. United States did 
not involve the precise question here presented, In Williamson, 
the defendant moved to dismiss the indictment on the grounds 


of the District Court's failure to inspect, an obviously | 
improper request which was denied by the District SES 


of 


Rohe 


10/ 
United States v. Annunziato presented a fact pattern similar 


in certain respects to the instant case since in Annunziato the District 
Court was aware of the existence of a memorandum prepared by the FBI 
based upon the longhand notes which the FBI Agent had made in inter- 
viewing a Government's witness (witness Terker). The defendant 
demanded production of the longhand notes (which apparently were no 
longer in existence), but not the memorandum of them. The Court of 
Appeals there held that failure to demand the memorandum foreclosed the 
defendant's appeal. However, in Annunziato, the District Court 
apparently believed that the memorandum (as distinguished from the notes) 
was not independently producible under the statute (see 293 F. 2d at 381, 
382) and in that situation the burden of convincing the District Court to the 
contrary could well be placed upon the ee In this case there 
could not have been any question in the District Court's mind that the notes 
were indeed producible under the Jencks Act if they were substantially 
verbatim recitals of the witness' words, and on this basis the Court should 
have made precisely the kind of investigation required by the Supreme 
Court in Palermo and Campbell, supra. 
a 
10/ 293 F. 2d 373 (2a Cir. 1961). 
11/ The Annunziato trial occurred before the Supreme Court's 

decision in Campbell, and prior to Campbell there was 


doubt as to whether a later memorandum of a contemporaneous 
long hard interview was a "statement" within the Jencks Act. 
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Indeed, the Annunziato case itself indicates the possibility that no 
strict rule should be applied in all circumstances and that District Courts 
may be under a duty to conduct investigations pursuant to the Campbell case 
whether or not any demand therefor has been made. In Annunziato another 
witness (witness Haas) had been interviewed by the Gatien on 
September 24, 1958, and on the next day (September 25, 1958) FBI Agent 
Clemente dictated a memorandum Interview Report based upon the inter- 
view. It is not clear as to whether the defendant deanaeales Report, 
though the Government gave the Report to the Court, which reviewed it 
in camera. It is clear, however, that the defendant did not demand that the 
Court interview Agent Clemente to determine whether the Report wasa 
substantially verbatim account of the interview. The District Court ruled 
that the Report need not be produced, again apparently stake the view that 
such memoranda are not statements within the Jencks Act. The Court of 
Appeals specifically refused to hold that failure of the defendant to demand 
examination of Agent Clemente waived defendant's right to appeal the 
District Court's failure to examine the circumstances surrounding the 


Report. Indeed, the Court stated that whether or not the District Court 


should have held such an examination "is a serious question" (293 F. 2d at 


381 - italics added), des ite the fact that no demand for such examination 


despite the fact that no cen 


was made. The Court, however, itself investigated the Report and held 


that it could not possibly have aided the defendant and hence the District 


me 


Court's failure to interview Agent Clemente was harmless error. The 


Annunziato case, therefore, at least indicates that failure of the defense 


to request relief under the Jencks Act does not in all cases relieve the 
Court from its responsibilities under the statute. 

Appellant concedes that United States v. Simmons, 281 F. 2d 354 
(2d Cir. 1960) is virtually indistinguishable from the instant case. 
Appellant contends, however, that this Court should not follow that case 
in the circumstances here involved, particularly since the District Court, 
through the simple device of inspecting notes already available in the 
Courtroom involving the impeachment of the only witness linking Appellant 
to the crime, should have been undertaken if for no other reason than to 
preclude any doubt as to their relevancy or competency as impeaching 
material. Execution of the simple act would have foreclosed the necessity 
for speculation as to whether the notes were, in fact, producible; as to 
whether they related to the subject matter upon which Amarhanov testified; 
and whether they should have been given to the defense. It is impossible 
at this time to know what the notes contained. It would have been possible 
to gain this information had the District Court properly executed its duty 
under the Palermo and Campbell cases. 

It must always be remembered that District Courts are more than 
mere referees or devices for the regulation of evidence. They are 


charged with an overriding duty to protect the rights of defendants 
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appearing before them even to the extent of occasionally undertaking duties 
never requested by defense counsels or, indeed, overriding the wishes of 
a particular defendant when the Court, in its experience, meaiiaes that the 
defendant is perhaps waiving important procedural or substantive rights. 
Thus, 2 court is charged with determining whether or nct to hecent a plea 


of guilty and most override such 2 plea when in the court's jidgment the 
| 


plea is not freely and intelligently made. Rule 11, F.R:C.P. Similarly, 


District Courts must appoint counsel to represent defendants even when 

a particular defendant may not request such representation. ! Uveges v. 
Pennsylvania, 335 U.S. 437. Finally, courts may call and examine 
witnesses when none of the parties wish to do so. United States v. Breen, 
96 F. 2d 782, 784 (2d Cir.). This case also presents a sitantion where the 
District Court should have acted even though not specifically requested to 
do so, for its failure to inspect the notes raises precisely the kind of 
serious issue which the Court of Appeals in Annunziato clearly recognized. 
Once having been apprised of the existence of the notes and obviously 
realizing the importance of them in the impeachment of the only Government 
witness linking Appellant with the crime, it would have been little trouble 
to conduct 2 quick investigation into the extent of the notes. : As Judge 
Learned Hand once stated "a Judge is more thana mdeeetes he is 


| 
charged to see that the law is properly administered and it is a duty which 
| 
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he cannot discharge! by remaining inert". United States v. Marzano, 


149 F. 2d 923, 925 (2d Cir. 1945). The District Court erred in remaining 
inert in this case. 

WHEREFORE, in view of the above, Appellant respectfully requests 
that the District Court's judgment be reversed and the case be remanded 
for a new trial ot for any other relief which this Court deems proper. 
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